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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 73 (4) of 2017

Md. Sarfuddin Ahmed

S/o- Alhus Safiullah

R/o- No.1 Golai

P.O and P.S- Digboi

District- Tinsukia, Assam   .......................... Petitioner

-Versus -

 Smti Asma Hussain (Ahmed)

W/o-  Md. Sarifuddin Ahmed 

D/o- Lt. Zakir Hussain

R/o- Thermal Gate, Tinsukia

P.S-  Hukanpukhuri

District- Tinsukia, Assam    ......................... Opposite party

 Appearance:

Miss Arati Sarmah
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Advocate             ........................ For the Petitioner 

Sri Anup Saikia & Swatchata Sarmah

Advocates  ..........For the respondent/Opposite party

Date of Argument:   16.02.18, 07.03.18, 15.03.18

Date of Judgment:    21.03.2018

 J   U   D   G   M   E   N   T

1.        This revision petition is directed against the order dated

06.11.2017,  passed  by  the  Ld.  Additional  Chief  Judicial

Magistrate,  Tinsukia in maintenance case no.  04 (m)/2015. By

the impugned judgment, the court below directed the petitioner

to pay an amount of Rs. 6,000/- in total to the respondent and

her daughter as monthly maintenance. 

2. The  facts  necessary  for  the  disposal  of  this  revision

petition lies  within  a  very  short  campus.  The respondent  wife

claims  that  the  present  petitioner  earns  an  amount  of  Rs.

40,000/- per month, as a contractor; whereas the petitioner has

stated that he earns an amount of Rs. 3,000/- per month only.

POINT FOR DETERMINATION

  3.   The only  point  for  determination in  this  trial,  is  as  to

whether the court below has erred while passing the impugned

order?

DECISION AND REASONS THEREOF

4.    The rule of evidence requires that a person, who claims the

existence of a thing, must prove that such things actually exist.
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Here  in  this  case,  the  respondent  wife  has  claimed  that  the

petitioner  earns  an  amount  of  Rs.  40,000/-  per  month  as  a

contractor.  So  she  must  prove  that  fact.  Her  two  witnesses

namely Nazma Hussain and Abidur Rahman have supported the

aforesaid facts. Nazma Hussain is the mother of the respondent

wife. Abidur Rahman is a driver, who drives a vehicle of Nazma

Hussain. The evidence of these witnesses to the effect that the

petitioner earns an amount of Rs.40,000/- per month is not based

on any document. It is true that under section 106 of the Indian

Evidence Act,  the onus proof  lies upon petitioner to prove his

income.  Even  then  the  respondent  wife  has  the  liability  to

discharge her initial liability. She has not even proved that her

husband is a contractor.

5.  In a case u/s 125 Cr.P.C, the court has to keep in mind that

the maintenance, which it is going to award, will be within the

capacity  of  the husband to pay it.  If  an exorbitant  amount of

maintenance is granted and if in that case, the husband fails to

pay the amount then it is the wife who would suffer most. In fact,

in such a scenario, the entire provision of section 125 Cr.P.C will

be frustrated. 

6.  The  law  has  made  provisions  for  sending  a  person  to

imprisonment,  if  he fails  to pay the maintenance.  But,  in  that

case  also  it  is  the  wife,  who  would  suffer  most,  because  the

entire legislative intent behind the enactment of the provision of

law under section 125 Cr.P.C is not  for sending the defaulter to

jail,  but to see that the person claiming maintenance gets the

money. 

7. Reverting to  the case in  hand,  I  find that  the Ld.  court

below has accepted some facts while granting the maintenance

to  the  respondent  wife.  For  example,  the  petitioner  threw  a
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reception at the time of his marriage with the respondent wife

and the said reception was held in a reputed hotel  and about

400-500 guests were entertained in the reception. The Ld. trial

court has relied upon a decision of the Hon'ble Supreme Court

that was rendered in  Bhuwan Mohan Singh Vs. Meena and

others reported in AIR 2014 SC 2875 to hold that it is a duty of

the husband to render the financial support to the wife, even if

the husband is required to earn money with physical labour, if he

is able bodied. There is no evidence that the petitioner is an able

bodied man.

8.   Long back  in  Bhagwan Dutt v. Kamla Devi [(1975) 2

SCC 386], it was observed by the Hon,ble Supreme Court that the

wife should be in a position to maintain a standard of living which

is  neither  luxurious nor  penurious  but  what  is  consistent  with

status of a family. The expression “unable to maintain herself”

does not mean that the wife must be absolutely destitute before

she can apply for maintenance under Section 125 CrPC. 

9. The  Hon,ble  Apex  Court  further  held  in  Bhagwan  Dutt

(supra)  that  the  object  of  these  provisions  being  to  prevent

vagrancy and destitution, the Magistrate has to find out as to

what  is  required  by  the  wife  to  maintain  a  standard  of  living

which  is  neither  luxurious  nor  penurious,  but  is  modestly

consistent  with  the  status  of  the  family.  The  needs  and

requirements of the wife for such moderate living can be fairly

determined,  only  if  her  separate  income,  also,  is  taken  into

account  together  with  the  earnings  of  the  husband  and  his

commitments

10. There is  no quarrel  with  the proposition of  law that  the

husband  is  duty  bound  to  maintain  his  wife.  But  this  legal

proposition does not support the decision of the Ld. trial  court

http://www.indiankanoon.org/doc/138019/
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when it directed the petitioner to pay an amount of Rs. 6,000/- in

total  per  month to the respondent  wife.  I  have no doubt that

without any evidence or any illegal basis, the Ld. trial court has

granted  the  amount  of  Rs.  6,000/-  in  total  per  month  as

maintenance  to  the  respondent.  The  trial  court  erred  while

passing  the  impugned  judgment  and  it  requires  interference.

Under this circumstance, I find that there is merit in the revision

petition.    ORDER

11. That  being the position,  the revision petition is  allowed.

The impugned order directing the petitioner to pay an amount of

Rs. 6,000/- in total per month stands modified. The petitioner is

directed  to  pay  an  amount  of  Rs.  2,000/-  per  month  to  the

respondent wife and is also directed to pay another amount of

Rs.  1,000/-  per  month  to  his  minor  daughter.  This  order  for

payment of maintenance shall be with effect from 19/01/2015,

the date of filing of the petition. Send down a copy of this order

along with the LCR. 

    Given under my hand and seal of this Court on this 21st
day of March, 2018.

        (P.J. Saikia)

        Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia


